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C L E  S E M I N A R

Evidence in Action:
Making and Winning
Objections at Trial

Michael DeBlis III, Esq.
Trial Advocacy  ·  Evidence  ·  Courtroom Strategy

Topics  Covered

Objection Strategy

FRE 401–403

Hearsay & Exceptions

Character Evidence

Authentication

Expert / Daubert

Appellate Record

Presenter Notes
Presentation Notes
Welcome to Evidence in Action: Making and Winning Objections at Trial.

This CLE program is designed for practicing trial attorneys who want to sharpen their evidentiary instincts in the crucible of live litigation. We cover the full arc of trial evidence — from the strategic framework for deciding when to object, through the critical Federal Rules, to appellate preservation.

The goal is not a dry recitation of rules. Every section maps to situations you will face in an actual courtroom. Think about your current cases as we work through each topic.

Introduce yourself. Acknowledge the audience. Set the expectation: this is a working session, not a lecture. Questions are welcome throughout.



TODAY'S
AGENDA

8 Sections

Practice-Focused

01 The Strategic Framework for Objections

02 Relevance, Unfair Prejudice & FRE 403

03 Hearsay: Rule, Exemptions & Exceptions

04 Character & Propensity Evidence

05 Authentication & Best Evidence

06 Expert Testimony & Daubert Challenges

07 Preserving the Record for Appeal

08 The Art of Winning the Objection

Presenter Notes
Presentation Notes
Walk the audience through the eight sections.

Emphasize that this program is practice-focused — every topic maps to real courtroom situations. The goal is not to memorize rules but to internalize a strategic framework: when to object, when to stay silent, how to frame the objection, and how to preserve the issue for appeal.

Tell them you will use real-world examples and hypotheticals throughout. Encourage them to think about cases they have tried or are preparing to try.
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The Strategic Framework
for Objections
When to object. When to pass. How to win.

Know the Rules Read the Room Control the Record

Presenter Notes
Presentation Notes
This section lays the foundation.

Most lawyers think of objections tactically — as a way to exclude harmful evidence. The best trial attorneys think strategically. They know that an objection is a message to the jury, a signal to the judge, a tool for controlling the pace of trial, and sometimes a deliberate silence.

Three questions every objection decision turns on:
1. Will sustaining this objection materially help my case?
2. What is the risk if the objection is overruled in front of the jury?
3. If I don't object now, have I waived the issue for appeal?

Key insight: Knowing when NOT to object is as important as knowing the rules. A lawyer who objects to everything looks like they are hiding something. A lawyer who objects surgically looks confident and in control.



The Objection Decision Matrix
Every objection is a cost-benefit calculation. Match the situation to the right quadrant.

OBJECT — HIGH VALUE

Evidence is seriously harmful AND legal grounds are solid. 
Stand, name the rule, be brief. Expect to win.

CONSIDER — STRATEGIC VALUE

Exclusion possible but marginal benefit. Weigh jury 
perception. A silent offer of proof may be smarter.

PASS — LET IT GO

Technically objectionable but harmless. Objecting signals 
weakness and spotlights the evidence. Stay quiet.

PRESERVE — RECORD ONLY

No chance of exclusion but the appellate record must be 
protected. Object briefly, expect the overruling, move on.

Presenter Notes
Presentation Notes
Walk through each quadrant with a concrete example.

OBJECT — HIGH VALUE: Opposing counsel asks your client on cross: "Isn't it true you were convicted of fraud ten years ago?" The conviction is inadmissible under FRE 609(b). Object immediately.

CONSIDER — STRATEGIC VALUE: A prior statement is arguably hearsay — but is consistent with your case theory. Do you object and risk the jury wondering what you're hiding? Judgment call that requires knowing your theory cold.

PASS — LET IT GO: A leading question on direct about an innocuous fact. Technically improper, but the answer is harmless. Objecting here makes you look petty.

PRESERVE — RECORD ONLY: The judge already ruled pre-trial that evidence comes in. At trial, renew your objection briefly for the appellate record. Don't re-argue — just state it and move on.

Key teaching point: Every objection costs something, even when you win. The currency is not just the ruling — it's jury perception, momentum, and appellate preservation.



Anatomy of a Proper Objection

1

S T E P

STAND & IDENTIFY

Rise immediately. Say 'Objection' 
clearly before the witness answers. 
The record must capture it.

2

S T E P

STATE LEGAL GROUNDS

Name the specific rule: 'Objection —
hearsay, FRE 802.' Vague objections 
don't preserve error on appeal.

3

S T E P

OFFER OF PROOF

If overruled on excluded evidence, 
make an offer of proof under FRE 
103(b). Tell the record what was lost.

FRE 103(a): Error is not preserved unless a timely, specific objection is made. General objections waive the issue on appeal.

Presenter Notes
Presentation Notes
FRE 103(a) is the foundational rule: you must make a timely objection or motion to strike, stating specific grounds, unless the grounds are apparent from context.

STEP 1 — STAND AND IDENTIFY: Standing signals respect for the process and commands the judge's attention. Do not let the witness answer before you object.

STEP 2 — LEGAL BASIS: "Objection, hearsay" is sufficient. "Objection, hearsay, Rule 802" is better. Read the room: if the judge is scholarly and patient, cite the rule. If they're impatient, stay brief. Never over-argue at this stage.

STEP 3 — OFFER OF PROOF: If the judge excludes evidence YOU wanted in, FRE 103(b) requires you to make an offer of proof. The offer can be: (1) a statement by counsel describing expected testimony; (2) actual testimony by the witness outside the jury's presence; or (3) a document. Without it, the appellate court has no record of what was excluded.

Critical waiver point: A party who fails to object generally cannot complain on appeal. Plain error is the only fallback — a fundamental miscarriage of justice. Don't rely on it.
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Relevance, Unfair Prejudice
& the FRE 403 Balancing Test
The gateway rule — and the most powerful exclusionary tool in the arsenal.

FRE 401

Any tendency to make
a fact more/less probable

FRE 402

Relevant evidence
is admissible

FRE 403

Exclude if probative
substantially outweighed

Presenter Notes
Presentation Notes
FRE 401 and 403 are the gateway rules. Everything starts here.

FRE 401: Evidence is relevant if it has any tendency to make a fact of consequence more or less probable. The bar is extremely low — "any tendency."

FRE 403: Even relevant evidence may be excluded if its probative value is SUBSTANTIALLY OUTWEIGHED by the danger of unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly cumulative evidence.

Key word: "substantially outweighed." The balance tilts toward admissibility. To win a 403 objection, the unfair prejudice must be overwhelming.

This section gives attorneys specific strategies for making and defeating 403 objections.



FRE 403 — Winning & Defending
FRE 403: The court may exclude relevant evidence if its probative value is substantially outweighed by a 
danger of unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly 
presenting cumulative evidence.

WINNING THE OBJECTION

Quantify the specific danger — tell the judge HOW the jury will 
misuse the evidence

Offer to stipulate to the underlying fact (Old Chief v. United 
States)

Show probative value is low or achievable by less prejudicial 
means

Request a limiting instruction as your fallback if exclusion is 
denied

COMMON MISTAKES

Arguing relevance when you mean prejudice — these are separate 
objections

Failing to articulate HOW the jury will misuse the evidence 
specifically

Not requesting a limiting instruction as a fallback alternative

Confusing 'prejudicial' with 'unfairly prejudicial' — all damaging 
evidence is prejudicial

Presenter Notes
Presentation Notes
WINNING THE FRE 403 OBJECTION:

The most effective technique is to offer to stipulate to the underlying fact. Old Chief v. United States (1997): The Supreme Court held the trial court should have accepted the defendant's offer to stipulate to his prior felony conviction rather than admitting the conviction record. Once the probative purpose can be served by stipulation, the incremental probative value drops and prejudice tips the balance.

For evidence you want OUT:
1. Frame around specific danger — don't just say "unfair prejudice." Tell the judge exactly HOW the jury will misuse this: "They will punish my client for this prior act rather than evaluating the charged conduct."
2. Offer a less prejudicial alternative: sanitized photo vs. graphic original, verbal description vs. exhibit.
3. Request a limiting instruction as fallback.

For evidence you want IN:
1. Argue that the emotional impact IS the probative value — graphic injury photos show the severity of injuries. That emotional impact is legitimate proof, not unfair prejudice.
2. Distinguish "prejudice" from "unfair prejudice." All damaging evidence is prejudicial. Only unfair prejudice triggers 403.
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Hearsay:
The Rule, Exemptions & Exceptions

The most litigated evidentiary rule — and the most misunderstood.

~30
Specific exceptions
under FRE 803-807

3
Key questions every

hearsay analysis turns on

#1
Most litigated rule
in American courts

Presenter Notes
Presentation Notes
Hearsay is the most litigated evidentiary rule in American courts. Also the most misunderstood — by witnesses, jurors, and unfortunately some lawyers.

Basic rule: hearsay is an out-of-court statement offered for the truth of the matter asserted. FRE 802 makes it inadmissible.

But the exceptions nearly swallow the rule — there are approximately 30 specific exceptions plus the residual exception under FRE 807.

In this section we will:
1. Clarify the definition and the non-hearsay uses of out-of-court statements
2. Walk through the FRE 801(d) exemptions (prior statements, party admissions)
3. Survey the most frequently used exceptions (FRE 803, 804)
4. Discuss Confrontation Clause implications for criminal cases

The key skill is not memorizing exceptions — it is learning to spot the hearsay issue instantly and run through possible exemptions and exceptions in real time.



The Hearsay Decision Tree

S TE P  1 Is it a statement? An oral/written assertion or assertive conduct. Non-assertive conduct is NOT 
hearsay. FRE 801(a).

▼
S TE P  2 Was it made out of court? Statements on the witness stand in THIS proceeding are not hearsay. Prior 

depositions, texts, emails — all out of court.

▼
S TE P  3 Is it offered for its truth? Effect on listener, verbal acts, circumstantial evidence of state of mind — all NON-

hearsay uses. This is the critical step.

▼
S TE P  4 Exemption or exception? Run: 801(d) exemptions → FRE 803 (availability immaterial) → FRE 804 (declarant 

unavailable) → FRE 807 (residual).

YES to all 4 + no exception → HEARSAY → OBJECT 'No' at Step 3 or exception applies → ADMISSIBLE → No objection

Presenter Notes
Presentation Notes
STEP 1 — IS IT A STATEMENT? Non-assertive conduct is NOT hearsay. Example: A ship captain inspects his vessel and boards it with his family. His conduct implies he believes it is seaworthy — but that implied belief is not a hearsay "statement."

STEP 2 — WAS IT MADE OUT OF COURT? Prior inconsistent statements by a witness, deposition testimony, text messages, emails, social media posts — all out of court. Prior testimony under oath in another proceeding can come in under FRE 804(b)(1) if the declarant is unavailable.

STEP 3 — THIS IS THE CRITICAL STEP. Most hearsay objections fail here.
- Effect on listener: "He told me the road was icy" — offered not to prove the road was icy but to explain why plaintiff slowed down.
- Verbal act: "I offer you $500 for the car" — offered to prove a contract was formed, not to prove the car's value.
- Circumstantial evidence of state of mind: "He kept saying he was going to kill himself" — offered to prove declarant's mental state.

STEP 4 — KEY EXCEPTIONS: FRE 801(d)(2) party admissions; FRE 803(2) excited utterance; FRE 803(3) present sense impression; FRE 803(4) statements for medical diagnosis; FRE 803(6) business records; FRE 804(b)(1) former testimony; FRE 804(b)(3) statement against interest.



Critical Hearsay Exceptions at a Glance
FRE 801(d)(2)

Party Admission

Statement by party-opponent, adopted or 
authorized; co-conspirator statements in furtherance 
of conspiracy.

FRE 803(1)

Present Sense Impr.

Describing event while perceiving it or immediately 
after. Spontaneity is key.

FRE 803(2)

Excited Utterance

Statement relating to startling event made while 
under the stress of excitement caused by it.

FRE 803(3)

State of Mind

Then-existing mental, emotional, or physical 
condition. Cannot prove past facts.

FRE 803(4)

Medical Statements

Statements for medical diagnosis or treatment, 
including to ER staff. Includes identifying cause.

FRE 803(6)

Business Records

Record of regularly conducted activity; kept in regular 
course; no indicia of untrustworthiness.

FRE 804(b)(1)

Former Testimony

Prior testimony where declarant unavailable and 
party had prior opportunity and motive to cross-
examine.

FRE 804(b)(3)

Against Interest

Statement so contrary to declarant's interest that a 
reasonable person wouldn't make it unless true. 
Unavailability required.

Presenter Notes
Presentation Notes
PARTY ADMISSIONS (801(d)(2)): The workhorse of civil and criminal practice. Any statement by a party, or someone authorized by them, comes in as non-hearsay. In criminal cases, most powerful for co-conspirator statements. Foundation can be established by a preponderance, and the statement itself can help establish the conspiracy (Bourjaily v. United States).

EXCITED UTTERANCE (803(2)): Theory is that excitement temporarily suspends the capacity for fabrication. Courts look at: (1) was there a startling event? (2) was the declarant still under stress? (3) does the statement relate? Time is not dispositive — courts have admitted statements made hours after an event if stress continued.

BUSINESS RECORDS (803(6)): Key foundation: (1) made at or near time of event; (2) by someone with knowledge; (3) kept in regular course of business; (4) regular practice to make such records. The "indicia of untrustworthiness" clause gives judges discretion to exclude records prepared in anticipation of litigation.

FORMER TESTIMONY (804(b)(1)): Critical in civil cases when a key witness has died, invoked privilege, or is beyond subpoena power. The prior opportunity to cross-examine is the key. Must have had opportunity and motive — mere ability is insufficient.

STATEMENT AGAINST INTEREST (804(b)(3)): Distinguished from party admissions — declarant need not be a party. Must be so contrary to declarant's pecuniary, proprietary, or penal interest that a reasonable person would not make it unless true. In criminal cases involving a third party's confession, corroborating circumstances are required.
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Character & Propensity Evidence
FRE 404, 405, 412–415

The propensity ban — and its many exceptions.

FRE 404(a)

Propensity ban:
character → conduct

FRE 404(b)

Prior bad acts for
non-propensity purposes

FRE 412–415

Sex offense exceptions
and rape shield rule

Presenter Notes
Presentation Notes
Character and propensity evidence is one of the most complex areas of evidence law, particularly in criminal cases.

The basic rule under FRE 404(a): evidence of a person's character is NOT admissible to prove conforming conduct. The concern: the jury will convict based on general bad character rather than the specific facts of the case.

Critical exceptions:
- FRE 404(a)(2): The accused in a criminal case may offer evidence of a pertinent character trait, and the prosecution may rebut it.
- FRE 404(b): Prior bad acts may be offered for non-propensity purposes — motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake.
- FRE 413-415: In sex offense cases, prior acts of the same type are admissible for any relevant purpose, INCLUDING propensity.
- FRE 412: The rape shield rule sharply limits the victim's prior sexual behavior.

This section gives attorneys tools to both exploit these exceptions and defend against them.



• Key factors affecting character evidence rules 
and their application: 
– Four preliminary questions: (1) determine 

the purpose for which the evidence is being 
offered, (2) method of proving character, 
(3) type of case – civil or criminal, and (4) 
what trait of character is involved.



• What is purpose or offer of character evidence? 
– Character directly in issue (Person’s character is a 

material element in the case.)
– Character as circumstantial evidence of person’s 

conduct at time of litigated event (Character 
evidence to prove conduct in conformity w/ 
character on occasion in issue)

– Character to impeach the credibility of a witness 
(i.e. bad character for truthfulness to impeach the 
credibility of a witness who testifies at trial)



• What method or technique to 
prove character? Possibilities are:
–Specific acts of conduct
–Opinion (personal opinion)
–Reputation in the community
–Reputation or opinion is a red flag 

that tells you you’re in the realm of 
character evidence



• What type of case? (civil or 
criminal?)

• What trait of character? (It must 
be the specific trait which is 
substantively in issue in the case)



• Character evidence is not 
admissible when offered as 
circumstantial evidence to infer 
conduct at the time of the 
litigated event



– Hypo: P sues D for personal injury damages 
alleging negligence arising out of an 
automobile accident. P offers a witness to 
testify that D has a reputation in the 
community for recklessness. Admissible? 
No. P is trying to suggest that if D has been 
reckless and careless in the past, then it is 
more than likely that D was driving his car 
recklessly at the time of the automobile 
accident



–What’s good for the goose is good for 
the gander. Evidence that D has a 
reputation as a careful person would 
be inadmissible character evidence in 
a negligence action



– Hypo in negligence action: D seeks to testify that he 
has been driving for 40 years without ever being 
previously involved in an accident? Admissible? No. 
D is trying to suggest that since he’s always been 
careful before, the jury should infer that he was 
careful this time

– Hypo in breach of warranty action: In a breach of 
warranty action, evidence that the seller was an 
honest man is an example of character evidence 
which is inadmissible



• Character evidence is admissible 
in a civil case when the character 
of a person is an essential 
element of a claim, defense, or 
cause of action – character is 
directly in issue 



–Tip: Where knowledge of the 
character of another is in issue

–Don’t be quick to assume that 
character is in issue!



–Three types of cases:
• Defamation where truth is a 

defense
• Negligent entrustment
• Wrongful death



• Defamation where truth is a defense
– Hypo: Garrett calls Yomara “a crook.” P Yomara sues D 

Garrett for defamation seeking $1M for damages to P’s 
reputation. D seeks to show that P has on three prior 
occasions stolen money from his employer. D also seeks 
to show that, even before the alleged defamation, P had a 
reputation for being dishonest. Admissible? Yes. Since D’s 
defense is truth, P’s reputation before the defamatory 
words were spoken is critical 



–Don’t get confused: Committing 
three larcenies is a specific act and 
this is a civil case where character is 
in issue. Specific acts come in. The 
testimony is admissible under 405(b). 
Don’t confuse this example w/ 
impeachment of witnesses. 405 deals 
w/ character evidence of parties not 
impeachment of witnesses



• Negligent entrustment
– Negligent entrustment is a cause of action in tort 

law that arises where one party (the entrustor) is 
held liable for negligence because they negligently 
provided another party (the entrustee) with a 
dangerous instrumentality, and the entrusted 
party caused injury to a third party with that 
instrumentality. The cause of action most 
frequently arises where one person allows 
another to drive their car.



FRE 404(b): Prior Bad Acts — Permitted & Excluded

✓ PERMITTED NON-PROPENSITY PURPOSES

Motive

Opportunity

Intent

Preparation or plan

Knowledge

Identity (modus operandi)

Absence of mistake or accident

Completing the narrative

✗ DEFENDING AGAINST 404(b)

1
Demand notice

FRE 404(b)(3) requires prosecution to give advance notice of intended 
404(b) evidence in criminal cases. Move to exclude if insufficient.

2
Challenge the purpose
'Intent' cannot be a pretext when intent is not genuinely contested. If 
the defendant stipulates to intent, the prior act loses its non-
propensity purpose.

3
Request a Huddleston hearing

Prior act must be proven by a preponderance. Challenge sufficiency of 
proof — the act must have actually occurred.

4
Run the 403 filter

Even admissible 404(b) evidence must survive FRE 403. Old conviction 
+ uncontested issue = strong 403 argument for exclusion.

Presenter Notes
Presentation Notes
FRE 404(b) is one of the most litigated rules in criminal practice. The government loves prior bad acts evidence because it is enormously persuasive with juries. Defense counsel must know how to attack it.

HUDDLESTON v. UNITED STATES (1988): The Court held a judge need not make a preliminary finding that a prior act occurred. The evidence is admissible if sufficient for the jury to find by a preponderance that it occurred. Low bar — but challengeable.

THE "INTENT" PRETEXT PROBLEM: The most abused 404(b) purpose. Prosecutors routinely argue a prior drug conviction is relevant to prove the defendant "intended" to possess drugs. Courts have pushed back: if the defendant does not genuinely contest intent, the prior act is really propensity evidence in disguise. Consider stipulating to intent to cut off this avenue.

MODUS OPERANDI: A legitimate purpose — but the prior act must be so distinctive it functions like a signature. "He committed robbery before" is propensity. "Both crimes involved the perpetrator wearing a specific costume and using a specific verbal phrase" is identity evidence.

NOTICE (404(b)(3)): In criminal cases, prosecution must provide reasonable advance notice including the permitted purpose and the reasoning. Defense counsel should always demand this early and move to exclude if the stated purpose is pretextual.
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Authentication &
Best Evidence
FRE 901–903, 1001–1008 — Documents, digital evidence, and the modern courtroom. To prove the 
content of a writing, recording, or photograph, the original is required. The BER is a rule of preference 
for the original. The difficulty comes in the application of the BER.

Text Messages
& Emails

Account credentials, metadata,
writing style, phone records

Social Media
Posts

URL + profile, platform subpoena,
IP logs — screenshot alone insufficient

Surveillance
& Video

Chain of custody, accuracy
testimony, metadata preserved

Presenter Notes
Presentation Notes
Authentication under FRE 901 requires that the proponent produce evidence "sufficient to support a finding" that the item is what the proponent claims. This is not a high bar — the judge determines only whether the jury could reasonably find the item authentic.

The real action in modern practice is around digital evidence — text messages, social media posts, emails, surveillance video. These items present unique authentication challenges because they are easily fabricated.

The best evidence rule under FRE 1002 requires that to prove the content of a writing, recording, or photograph, the original must be produced unless an exception applies. In practice substantially softened — duplicates are generally admissible (FRE 1003), and the original may be dispensed with when unavailable through no fault of the proponent.

TEXT MESSAGES: Some courts accept testimony from the recipient identifying messages from a phone number associated with the defendant. Others require additional corroboration. Always look for: (1) the phone number, (2) content showing specific knowledge only the sender would have, (3) corroboration from other evidence.

SOCIAL MEDIA: A screenshot alone is generally insufficient. Best practice: subpoena the platform for IP logs and account data and use those as your authentication foundation.

CHALLENGING DIGITAL EVIDENCE: Focus on (1) gaps in chain of custody, (2) metadata inconsistencies, (3) possibility of fabrication, (4) whether platform records support or contradict the exhibit.
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Expert Testimony &
Daubert Challenges
FRE 702 — Gatekeeping expert opinion in the modern courtroom.

1

Testability

2

Peer Review

3

Error Rate

4

General Acceptance

5

Fit to the Facts

Presenter Notes
Presentation Notes
Daubert v. Merrell Dow Pharmaceuticals (1993) replaced the Frye "general acceptance" test with a flexible, judge-led gatekeeping inquiry. The 2023 amendments to FRE 702 clarified that the proponent must demonstrate admissibility by a PREPONDERANCE — directly responding to courts that had been treating Daubert as a jury question.

ATTACKING AN EXPERT:
1. Start with methodology, not credentials. Credentials are usually unassailable. Methodology is where vulnerabilities lie.
2. Focus on "fit." Does the methodology actually apply to the facts of this case? A methodology developed for one purpose may not reliably produce useful opinions in a different context.
3. Use the expert's own prior testimony and publications. Prior inconsistencies are devastating.
4. Attack the data. FRE 702 requires the opinion be based on sufficient facts or data.
5. The 2023 amendment is your friend. Courts must now hold a pretrial hearing and make a preponderance finding. Push for that hearing.

DEFENDING AN EXPERT:
1. Front-load Daubert preparation. Know every potential attack before you retain the expert.
2. Choose experts with peer-reviewed publications in the specific area.
3. Tie the opinion to the specific facts of the case. Vague, general opinions are easy to exclude under the "fit" requirement.
4. Prepare a detailed proffer addressing each Daubert factor head-on.



The Daubert Gatekeeping Factors

1
Testability

Can the theory or technique be tested? Has it been? 
Untestable theories that resist falsification are red flags under 
Daubert.

2
Peer Review & Publication

Has the theory been subjected to peer review and publication 
in recognized scientific literature? Publication alone is not 
sufficient.

3
Known Error Rate

What is the known or potential error rate? Are there 
standards controlling the technique's operation and 
maintenance?

4
General Acceptance

Is the theory generally accepted in the relevant scientific 
community? The Frye factor survives Daubert as one among 
several considerations.

5
Reliable Application

Has the expert reliably applied the methodology to the specific 
facts of THIS case? A sound method poorly applied fails FRE 
702(d).

2023 Amendment — FRE 702

The proponent must now demonstrate admissibility by a 
preponderance. Courts may no longer leave Daubert questions 
entirely to the jury.

Presenter Notes
Presentation Notes
Factor 5 — RELIABLE APPLICATION — is the factor most commonly overlooked and most often dispositive in practice. Courts will exclude an expert whose methodology is sound in the abstract but who failed to reliably apply it to the specific facts.

Example: A financial expert uses a valid valuation methodology — but bases their opinion on data from a different industry. The methodology is accepted; the application fails Factor 5.

THE 2023 AMENDMENT in practice: Before the amendment, many courts were allowing Daubert challenges to go to the jury as a weight-of-the-evidence question. The amendment forecloses that. If you are challenging expert testimony, push hard for a pretrial evidentiary hearing where you can test the methodology on the record. This creates a clear appellate record whether you win or lose.

Practical checklist for deposing opposing experts:
- What is the specific methodology? Is it documented in peer-reviewed literature?
- What data did you rely on? Is there any data you chose not to consider?
- What is the known error rate for this methodology?
- Have you ever applied this methodology in a different context?
- Have any courts excluded testimony applying this methodology?
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Preserving the Record
for Appeal
Win at trial. Win on appeal. You must build both records simultaneously.

BEFORE TRIAL

Motions in limine
Definitive rulings

Sidebar transcripts

DURING TRIAL

Specific objections
Motion to strike

Offer of proof

AFTER RULING

Motion for mistrial
Limiting instructions

Renew objections

Presenter Notes
Presentation Notes
The best trial lawyers try every case on two tracks simultaneously: they fight to win before the jury, and they build the appellate record in case they don't.

Preserving the record is not a consolation prize for losing. It is a professional obligation to your client and a strategic tool that can influence how the trial judge rules. A judge who knows a ruling will be closely scrutinized on appeal may be more careful — and more willing to rule in your favor.

MOTIONS IN LIMINE: A motion in limine serves two purposes: it may result in a favorable ruling before the jury ever hears the evidence; and it puts the court's ruling on the record so you don't have to object in front of the jury during the heat of trial.

Push for a definitive ruling. Under Ohler v. United States (2000), a defendant who introduces evidence of a prior conviction on direct examination cannot complain about its admission on appeal. You need a ruling — not a tentative indication.

OFFERS OF PROOF — THE MOST NEGLECTED TOOL: When the judge excludes evidence YOU wanted to admit, you must make an offer of proof under FRE 103(b). The offer tells the appellate court what the excluded evidence would have shown. Without it, the appellate court cannot evaluate whether the exclusion was harmful error.

RENEWING OBJECTIONS: An objection at the motion in limine stage is not automatically preserved throughout trial. If the evidence is subsequently offered, renew your objection at that point to make absolutely sure the record reflects your continued position.



Trial Record Preservation Checklist

BEFORE TRIAL

File motions in limine on all anticipated 
evidentiary issues

Obtain definitive rulings — 'subject to 
renewal' is insufficient

Request sidebar conferences be 
transcribed on the record

Pre-mark all exhibits and confirm 
reporter has them

DURING TRIAL

Object with specificity — state the rule 
and grounds

Move to strike testimony admitted over 
your objection

Make an offer of proof for every 
excluded item (FRE 103(b))

Note adverse rulings for the record even 
when you expect to lose

POST-RULING

Move for mistrial when curative 
instruction is insufficient

Request limiting instructions to constrain 
admitted evidence

Renew objections to evidence admitted 
subject to connection

After verdict: move for new trial within 
the jurisdictional deadline

Presenter Notes
Presentation Notes
This checklist is a practical tool attorneys can take back to their practice immediately.

BEFORE TRIAL — the most important phase: Pre-trial motions in limine prevent harmful evidence from reaching the jury in the first place. Obtaining definitive rulings means you can rely on the court's position without having to re-argue at trial. Requesting that sidebars be transcribed ensures nothing said at the bench is lost for the appellate record.

DURING TRIAL — the specificity requirement: This cannot be overstated. "Objection, Your Honor" without stating grounds waives the issue on appeal unless the grounds are apparent from context. Make it a habit to always state the rule number.

The offer of proof: When evidence you wanted to introduce is excluded, FRE 103(b) requires you to make a proffer. The proffer can be: a statement by counsel, live testimony by the witness outside the jury's presence, or submission of the document. Make it complete — the appellate court needs to know what the jury would have heard.

POST-RULING: Motions for new trial often preserve evidentiary issues that were not perfectly preserved at trial. File within the deadline even if you think the motion is unlikely to succeed. Courts have also held that an offer of proof in post-trial motions can supplement an incomplete trial record.
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The Art of Winning
the Objection
Courtroom presence, judicial psychology, and the human side of evidence.

Know the Judge

Rules are universal;
judges are individual

Credibility = Capital

Every overruled objection
costs currency with the bench

Silence as a Tool

Not every inadmissible
question needs an objection

Presenter Notes
Presentation Notes
The rules tell you when you CAN object. But winning objections requires understanding the psychology of the courtroom.

Judges rule on hundreds of objections in a trial. They are making split-second decisions under pressure, in front of juries, with limited time to deliberate. The lawyer who makes the judge's job easier — who gives a concise, legally precise, credible objection — wins more objections than the lawyer who argues at length.

Key insight: Your credibility with the bench is a finite resource. Every time you make a bad objection that gets overruled, you spend some of that credibility. Reserve your objections for the ones that count.

KNOWING YOUR JUDGE: Some want the rule number. Some want a brief plain-English reason. Some will cut you off after one sentence. Know your judge's preferences before you walk in.

SILENCE AS A TOOL: When opposing counsel is on a roll and the jury is with them, a well-timed objection — even one that gets overruled — breaks the spell. The pause resets the room. But this is a scalpel, not a hammer. Use it deliberately.

The three-second rule: Before making any objection, ask yourself in the three seconds after the question is asked: (1) Is this objectionable? (2) Will I win? (3) What does the jury hear when I object? If you can't answer all three quickly, your hesitation tells you something.



10 Principles for Courtroom Dominance

1 Be precise, not verbose. Name the rule. One sentence is enough.

2
Stand to object — it signals conviction and commands the judge's 
attention.

3
Anticipate every objection before trial. Your grounds should be 
pre-written.

4
Know your judge. Some want the rule; some want the reason; 
some want brevity.

5
Never argue after a favorable ruling. Take the win and move on 
immediately.

6
Accept overrulings graciously. Your appellate credibility is your 
long-term asset.

7
Use speaking objections sparingly — but master them for jury 
communication.

8
Silence is a tool. Not every inadmissible question deserves an 
objection.

9
Use objections to disrupt rhythm when opposing counsel has 
momentum.

10
Every objection sends a message. What does yours say about 
your confidence?

Presenter Notes
Presentation Notes
Let's take several of these deeper.

PRINCIPLE 3 — ANTICIPATE: The best objections are prepared before trial. Every exhibit, every anticipated line of questioning, every expected witness should have been pre-analyzed for evidentiary issues. Your objection notebook organized by witness and exhibit, with the rule and the counter-argument pre-written.

PRINCIPLE 6 — ACCEPT OVERRULINGS GRACIOUSLY: Nothing destroys credibility faster than a lawyer who argues after being overruled. State your objection, hear the ruling, move on. If you believe the ruling is wrong, preserve it for appeal. Never express displeasure in front of the jury.

PRINCIPLE 7 — THE SPEAKING OBJECTION: A speaking objection includes facts or argument beyond the bare legal ground. Improper in most courtrooms — judges will admonish you. But experienced trial lawyers know how to use them strategically: to tell the jury why evidence is unfair, to disrupt effective cross-examination, to alert the jury to a problem with the opposing party's conduct. Use sparingly, deliberately, and be prepared for a rebuke.

PRINCIPLE 9 — DISRUPTING RHYTHM: When opposing counsel is on a roll and the jury is with them, a well-timed objection can break the spell. The objection need not be your best legal argument — just good enough to require a ruling. The pause resets the room.

Close with this: The goal is not to be the lawyer who objects the most or the least. The goal is to be the lawyer whose objections are always exactly right — so the judge and jury trust your judgment completely.



Quick Reference: Common Trial Objections

OBJECTION RULE HOW TO OVERCOME IT

Hearsay FRE 802 Identify applicable exception: party admission, excited utterance, business record, etc.

Relevance FRE 401-402 Show any logical connection to a fact of consequence. Threshold is deliberately low.

Unfair Prejudice FRE 403 Show probative value equals/outweighs prejudice. Offer to stipulate as fallback.

Leading Question FRE 611(c) Permissible on cross, hostile witnesses, and adverse parties — not plain direct.

Speculation / Foundation FRE 602 Lay foundation: personal knowledge, chain of custody, authentication.

Legal Conclusion FRE 701 Lay opinion must be based on perception. Experts may opine on ultimate issue (FRE 704).

Compound Question FRE 611 Break into separate questions. Object when question contains two distinct inquiries.

Best Evidence FRE 1002 Duplicates admissible (FRE 1003) unless authenticity genuinely contested.

Improper Character FRE 404 Identify legitimate non-propensity purpose: intent, identity, motive, plan.

Asked & Answered FRE 611(a) Court's discretion. Move on once testimony is fully covered — don't belabor the point.

Presenter Notes
Presentation Notes
This is a take-home reference slide. Encourage the audience to photograph or note the key points.

SPECIFICATION NOTES:

LEADING QUESTIONS: Proper on cross-examination of an opposing witness, proper for hostile witnesses (FRE 611(c)), proper for witnesses with language barriers or very young witnesses. In practice, judges give significant leeway and the objection is rarely sustained unless the attorney is leading on direct about genuinely contested matters.

CALLS FOR LEGAL CONCLUSION (FRE 701): Under FRE 704(a), an expert may testify to an ultimate issue — that the defendant was negligent or that a contract was breached. Lay witnesses may not testify to legal conclusions. The line: facts and inferences from facts are permitted; characterizations that mimic jury instructions are not.

BEST EVIDENCE: Far less potent in modern practice than many lawyers assume. FRE 1003 makes duplicates generally admissible. The rule applies only to prove the CONTENT of a writing or recording — not to prove facts that happen to be mentioned in a document.

SPECULATION: Speculation is when a witness guesses about facts they don't know. Lack of foundation is when the proponent hasn't laid the necessary evidentiary groundwork. These are related but distinct. Lay the foundation first.



F I V E  T H I N G S

to Do
Monday Morning

1 Build your objection notebook — organized by witness and exhibit.

2 Review pending cases for FRE 403 and FRE 404(b) vulnerabilities.

3 File a motion in limine on every significant evidentiary dispute.

4 Audit your experts' opinions against the 2023 FRE 702 standard.

5 Debrief every objection decision after each day of trial.

Thank You
Michael DeBlis III, Esq.

Questions & Discussion

CLE Credit: 1.0 Hour
Trial Practice · Evidence

Evidence in Action: Making and Winning Objections at Trial

Presenter Notes
Presentation Notes
Close with energy. These attorneys came to improve their practice — send them out with concrete, actionable steps.

CLOSING REMARKS:
Thank the audience. Remind them that the rules of evidence are not an obstacle course designed to trip them up — they are a system designed to ensure the jury makes its decision based on reliable, trustworthy information. A lawyer who masters these rules is not just a better advocate — they are a more trustworthy officer of the court.

THE FIVE ACTION ITEMS:

1. BUILD YOUR OBJECTION NOTEBOOK: Before every trial, prepare a witness-by-witness, exhibit-by-exhibit analysis of anticipated evidentiary issues, with your objection and your response to the expected counter-argument pre-written.

2. REVIEW YOUR CASES: Look at each pending case through the lens of today's program. Where are the character evidence risks? Where are the 403 pressure points?

3. FILE MOTIONS IN LIMINE: For every significant evidentiary dispute, file a motion in limine before trial. Get a ruling. Preserve the record. Don't rely on your ability to object on the fly.

4. AUDIT YOUR EXPERTS: Check your retained experts' opinions against the 2023 FRE 702 amendments. Make sure they can demonstrate admissibility by a preponderance on each Daubert factor.

5. DEBRIEF EVERY OBJECTION: After each trial day, review every objection decision — the ones you made and the ones you passed on. Ask: was that the right call? What would you do differently? This habit turns experience into mastery.

Open the floor for questions. Be prepared for hypotheticals. The best questions will be fact-specific — encourage the audience to bring their real cases to the discussion.


	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	�
	��
	�
	��
	��
	�
	��
	�
	�
	�
	�
	�
	��
	�
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35

